I N THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

EQUAL EMPLOYMENT OPPORTUNI TY ClVIL ACTI ON
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BARE FEET SHCES OF PA, | NC ; NO. 04-3788

VEMORANDUM AND ORDER

McLaughlin, J. February 10, 2006

The Equal Enpl oynment Opportunity Comm ssion ( EEOC)
filed suit on behalf of Gail Watson, alleging that Ms. WAtson was
subj ected to a sexually hostile work environnment while enpl oyed
at one of the defendant’s stores. The defendant has noved for
summary judgnent on the grounds that Ms. Watson did not exhaust
adm nistrative renedies and that the EECC cannot nmake a prinma
facie case of sexually hostile work environnment. The Court
concl udes that the EECC has authority to sue on behalf of M.
Wat son even though she did not file a charge of discrimnation
with the EECC, and that the EEOC has rai sed genui ne issues of
material fact as to the existence of, and the defendant’s

l[tability for, a sexually hostile work environnment.



Facts and Procedural History

Gai | Watson began her first termof enploynment in the
def endant’s Wncote, Pennsylvania store in August 2002. View ng
the evidence in the |light nost favorable to the EEOCC, the
follow ng occurred during Ms. Watson’s first termof enploynent.?
One of Ms. Watson’ s supervisors, David (whose |ast nane is
unknown), stared at Ms. Watson's breasts constantly, licked his
[ips while standing cl ose behind her, touched and commented on
her jewelry, and tal ked about how her clothes fit her body.

Once, he suggested to Ms. Watson that they nake a bed in the
store and sleep together. Another tinme, he grabbed her around
the waist. On several occasions, when Ms. WAtson objected to his
conduct, he told her that she could clock out and | eave work
early if she did not like it. M. Watson al so conpl ai ned about
Davi d’ s behavior to another of her supervisors, Manmoun Kabbadj,
but M. Kabbadj told her that she had to listen to David because
he was her supervisor. Pl’'s Ex. 3 (Watson Dep.) 15:8-17:11

21:13-16, 22:20-26:9, 65:9-68:9, 81:6-85:3.

! On a notion for summary judgnment, a court nust view the
evi dence and draw reasonabl e inferences therefromin the |ight
nost favorable to the party opposing sumary judgnent. See,

e.g., Anderson v. Liberty Lobby, Inc., 477 U S. 242, 255 (1986).
Summary judgnent is proper if the pleadings and ot her evidence on
the record “show that there is no genuine issue as to any

mat erial fact and that the noving party is entitled to a judgnent
as a matter of law” Fed. R CGv. P. 56(c).
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M . Kabbadj also constantly stared at Ms. Watson’s
breasts, licked his |ips and wi nked his eyes at her, and
repeatedly asked if she had a boyfriend. On one occasion, he
asked her about the size of her breasts. On another occasion, he
grabbed and pull ed down her shirt after staring at her breasts.
In addition, once when Ms. WAtson was in the store shopping (not
during work hours), M. Kabbadj peered over Ms. WAtson's dressing
roomstall as she was changing. M. Watson resigned in May 2003.
Id. at 26:24-28:14, 37:5-40:5, Pl'’s Ex. 6 (Departure Form.

Ms. Watson returned to work at the defendant’s store in
Novenber 2003. Ms. Watson returned because she believed that
David and M. Kabbadj no |onger worked there. During her second
term of enploynent, Ms. Watson worked with a different
supervi sor, Yehouda “Udi” Sharabi. M. Sharabi | ooked at Ms.

Wat son’s breasts on a daily basis, told her that she would | ook
good in lowcut shirts, and stood behind her in a close and

i nappropriate manner. He repeatedly told Ms. Watson that he
wanted to marry her. Once, he intentionally wal ked in on M.

Wat son when she was using the restroom \Wen Ms. Watson told M.
Sharabi that she would report his behavior, he attenpted to
intimdate her by telling her that he used to be a police officer
and she could not do anything about it. M. WAtson | earned from
a co-worker that when another femal e enpl oyee had conplained to

t he defendant’s owner that M. Sharabi had nmade an of f ensi ve



comment about “sucking D' to her, the owner did not take any
action, and the enployee quit. M. WAatson’s second term of

enpl oynent wth the defendant ended in Decenber 2003. Pl's Ex. 3
(Wat son Dep.) 30:22-31:21, 48:16-50:5, 54:23-59:8, 60:21-61: 16,
72:12-19, 85:5-20.

Meanwhi | e, LaTanya Garner worked at the defendant’s
Wncot e, Pennsylvania store from Decenber 10, 2002 to January 17,
2003. On January 21, 2003, Ms. Garner filed a charge of sex
di scrim nation agai nst the defendant wth the EECC and the
Pennsyl vani a Hunman Rel ati ons Comm ssion (PHRC). In the charge,
Ms. Garner alleged that she was subjected to nunmerous unwel cone
sexual advances by her manager, “Udi.” Pl's Ex. 9 (EECC Charge);
Pl"s Ex. 10 (PHRC Charge).

Ms. Watson never filed a charge of discrimnation with
the EEOCC. The EEOC uncovered her experiences at the defendant’s
store during its investigation into Ms. Garner’s charge. Pl’'s
Ex. 12 (EECC Determ nation). The EECC filed suit on behal f of
Ms. Watson and Ms. Garner in August 2004, alleging that the
def endant had subjected both wonmen to a sexually hostile work
envi ronment and constructively discharged Ms. Watson. The EECC
voluntarily dism ssed its clains on behalf of Ms. Garner in
Septenber 2005. M. Garner remained in the case as an intervener

plaintiff until October 2005, when she voluntarily dism ssed her



cl ai mrs agai nst the defendant. The only clainms remaining in the

case are the EEOC s cl ains on behalf of M. WAtson.

1. Analysis

The defendant has noved for sumrmary judgnent on two
grounds. First, the defendant argues that the EEOC cannot bring
suit on behalf of Ms. Watson because she never filed a charge of
discrimnation with the agency. Second, the defendant chall enges
the EEOC s ability to establish a prima facie case of sexually

hostil e work environment.

A EEOCC s Authority to Litigate on Behalf of an |ndividual
Wio Did Not Exhaust Adm nistrative Renedies

Section 706 of Title VII of the Cvil R ghts Act of
1964 aut hori zes the EEOCC, upon the filing of a charge of
discrimnation, to notify the enpl oyer, investigate the charge,
attenpt to conciliate, and if conciliation fails, to bring a
civil action against the enployer. 42 U S.C. 8§ 2000e-5 (b), (f).
The United States Court of Appeals for the Third G rcuit has not
consi dered whet her the EEOC may bring suit on behal f of an
i ndi vidual who did not file a charge with the EECC, but the
Courts of Appeals for the Fourth, Fifth, Sixth, Seventh, and

Ninth Crcuits have held that the EEOC nay do so.



Mbst of these circuit courts have held that the EECC
may bring suit for any other violations of the enpl oynent
discrimnation laws that it discovers in the course of a

reasonabl e investigation into a valid charge. EEOC v. General

Electric Co., 532 F.2d 359, 366 (4th Gr. 1976) (“So long as the

new di scrinmnation arises out of the reasonable investigation of

the charge filed, it can be the subject of a ‘reasonabl e cause

determnation, to be followed by an offer by the Comm ssion of
conciliation, and if conciliation fails, by a civil suit, wthout
the filing of a new charge on such claimof discrimnation.”)

(enphasis in original); EECC v. Huttig-Sash & Door Co., 511 F.2d

453, 455 (5th Cr. 1975) (EEOCC may take appropriate action on
other discrimnatory practices it discovers upon investigating a

particul ar charge); EEOCC v. UPS, 94 F.3d 314, 318 (7th Cr. 1996)

(same); EEOC v. Qccidental Life Ins. Co. of Am, 535 F.2d 5383,

541-542 (9th Cir. 1976)(sane).?
The United States Court of Appeals for the Sixth

Circuit only permts the EEOC to bring clains that are

2 At |east two district courts, including one in this
district, have also upheld the EECC s authority to litigate on
behal f of noncharging individuals in circunstances simlar to the
one in this case. See EEOCC v. Equicredit Corp. of America, Cv.
Act. No. 02-844, 2002 U.S. Dist. LEXIS 19985, at *16-17 (E. D. Pa.
Cct. 10, 2002) (EEOC may bring suit on behalf of a non-charging
individual that it identifies, but does not name, inits letter
of determnation); EEOC v. Air Line Pilots Ass’'n, 885 F. Supp.
289, 292-293 (D.D.C. 1995) (EECC may bring suit on behalf of a
non- char gi ng i ndi vidual even though it decides to not bring suit
on behal f of the individual who nmade the charge).
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“reasonably expected to grow out of the initial charge of

discrimnation.” EEOC v. Keco |Industries, 748 F.2d 1097, 1101

(6th Cr. 1984) (enphasis in original). In that case, the
charging party alleged that the enployer had discrimnated
agai nst her because of her sex. The EECC found that the enployer
had di scri m nated agai nst fenmal es generally, and brought suit on
behal f of all female enployees. The court held that the cl ass-
based cl ai m coul d have reasonably been expected to grow out of
t he individual charge, because the only difference was the nunber
of persons victim zed by the defendant’s discrimnatory
practices. |d.

The Courts of Appeals for the Fifth and Sixth Crcuits
have explicitly held that the EECC may pursue clains on behal f of
non-chargi ng parties even after the charging party has settled

its claims with the enployer. Huttig-Sash & Door, 511 F. 2d at

455; EECC v. MclLean Trucking Co., 525 F.2d 1007, 1010 (6th Cir.

1975) .
The Supreme Court cited this line of circuit court

cases with approval in General Tel ephone Co. of the Northwest,

Inc. v. EECC, 446 U. S. 318, 331 (1980). In that case, the Court

held that the EEOC does not have to conply with the requirenents
of Fed. R Cv. P. 23 when it brings suit on behalf of groups of

simlarly situated enpl oyees. 1d. at 323.



The Suprene Court and circuit courts have recognized
that the EEOC has i ndependent authority to bring clains because

it acts in the public interest. See id. at 326; General Electric

Co., 532 F.2d at 373; MLean Trucking Co., 525 F.2d at 1010. The

EEOCC has this authority whether it is suing to obtain class-w de
relief, or victimspecific relief for just one individual. See

EECC v. Waffle House, 534 U S. 279, 291-292 (2002) (EECC has

authority to seek relief in court on behalf of an enpl oyee who
signed a binding arbitration agreenent because “it is the public
agency’s province — not that of the court — to determ ne whether
public resources should be conmtted to the recovery of victim
specific relief.”)

The Court is persuaded by these decisions that the EECC
may bring clainms on behalf of individuals who have not filed a
charge of discrimnation with the agency.® Whether the Court

applies the “discovered in the course of a reasonable

3 EECC v. Northwestern Human Services, 04-CV-4531, 2005
US Dst. LEXIS 23768 (E.D. Pa. Cct. 14, 2005), cited by the
def endant at oral argument, is not on point. |In that case, the
court held that non-charging individuals may intervene in an
action brought by the EECC where their clains are nearly
identical to the clainms raised by the charging individuals. 1d.
at *8-9. The court did not address the EEOC s authority to bring
cl ai ms on behal f of non-chargi ng individuals.

The defendant’s argunents that the “single filing rule”
does not apply to the present case because neither M. Garner nor
the EEOCC has all eged class based discrimnation are simlarly
i napposite. The EECC s authority to pursue clains on behal f of
Ms. Watson in this case is not based on the single filing rule.
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i nvestigation” standard established by the United States Courts
of Appeals for the Fourth, Fifth, Seventh, and Ninth Crcuits, or
t he hi gher “reasonably expected to grow out of the initial
charge” standard used by the Court of Appeals for the Sixth
Circuit, the Court finds that, in this case, the EEOCC had
authority to bring clains on behalf of M. Watson.

The EEQC di scovered that Ms. Watson had been sexual ly
harassed during both of her terns of enploynent in the course of
its investigation into Ms. Garner’s charge, and so notified the
defendant in its letter of determ nation. The defendant then had
an opportunity for conciliation. There is no evidence that the
def endant ever objected to the scope of the EEOC s investigation.
The sexual harassnent clai mon behalf of Ms. Watson coul d
reasonably be expected to grow out of the investigation into Ms.
Garner’s charge of sexual harassnent, where the wonen worked with
sone of the sane all eged perpetrators in overl apping terns of
enpl oynent. See Pl's Ex. 12 (EEOC Determ nation); Oal Arg. Tr.

at 10:2-8.¢

4 The Courts of Appeals have not expressly placed tine
limts on the EEOCC s authority to bring clains on behalf of non-
charging individuals. In this case, the EEOC s clains are tinely
even by the standards inposed upon private plaintiffs. In
Pennsyl vani a, individuals nust file a charge wwth the EECC or the
PHRC wi thin 300 days of the discrimnatory act; clains are tinely
if they arise within the 300 days before the charge is filed.

Wat son v. Eastman Kodak Co., 235 F.3d 851, 854 (3d G r. 2000).
The EEOCC s earliest claimon behalf of Ms. Garner arose
approximately 175 days before Ms. Garner filed her charge. See
Conmpl. ¢ 8(a) (Ms. Watson’s first termof enploynment began in
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B. Pri ma Facie Case of Sexually Hostile Wrk Environnent

The EEQOC has raised a genuine issue of material fact as
to whether the defendant subjected Ms. Watson to a hostile work
environment. Sexual harassnent is actionable under Title VII
when it is “so severe or pervasive as to alter the conditions of
the victims enploynent and create an abusi ve worki ng

environnent.” See, e.qg., Gdark County School Dist. v. Breeden,

532 U. S. 268, 270 (2001) (internal quotations omtted). A

hostil e work environment clai mant nust show t hat:

(1) the enployee[] suffered intentional discrimnation
because of [her] sex; (2) the discrimnation was pervasive
and regular; (3) the discrimnation detrinentally affected
the plaintiff; (4) the discrimnation would detrinentally
affect a reasonable person of the sane sex in that position;

and (5) the existence of respondeat superior liability.

Kunin v. Sears Roebuck & Co., 175 F.3d 289, 293 (3d G r. 1999)

(quoting Andrews v. City of Phil adel phia, 895 F.2d 1469, 1482 (3d

Gir. 1990)).

August 2002); Pl’s Ex. 9 (Ms. Garner filed the EECC charge on
January 21, 2003).
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The defendant has challenged the EEOCC s ability to

satisfy the “pervasive and regul ar” and respondeat superior

el ements of the claim

i Pervasi ve _and Requl ar

In Andrews, the United States Court of Appeals for the
Third Crcuit held that “pervasive and regul ar” sexual harassnent
could give rise to a hostile work environnent claimeven if
i ndividual incidents were not sufficiently severe to
detrinmentally affect a female enpl oyee. 895 F.2d at 1485. 1In

Spain v. Gallegos, 26 F.3d 439, 449 (3d Cr. 1994), the court

held that the plaintiff presented a fact question for trial on
the “pervasive and regul ar” el enent, when she alleged that her
supervisor’s conduct in nmeeting with her privately (to pressure
her to | oan hi m noney) caused runors to devel op, over a period of
several years, that she was having an affair with him See also

Smth v. Pathmark Stores, Cv. Act. No. 97-1561, 1998 U.S. D st.

LEXIS 8631 at *12-13 (E.D. Pa. June 11, 1998) (plaintiff who
al l eged that her supervisor said “let’s get naked” while placing
his arm around her shoul der, told her “you need a man,” asked
whet her she |ived al one, and touched her buttocks once in a two-
nmont h period established a genuine issue of material fact as to

whet her her supervisor created a hostile work environnment).
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The EEOCC has all eged sufficient facts for a reasonabl e
fact-finder to find that Ms. Watson experienced harassnment that
was pervasive and regular in both her first and second terns of
enpl oynent. During her first term M. Wtson’s supervisors
stared at her breasts constantly, nade repeated sexual |l y-charged
coment s about her physical appearance, asked unwel conme questions
about her personal life, and touched her inappropriately on at
| east two occasions. During her second term M. Watson's
supervisor also regularly stared at her breasts and nade
sexual | y-charged comments. On one occasion, he wal ked in on her

in the restroom

ii. Empl oyer Liability

An enpl oyer may be held vicariously liable for a
hostile work environment created by a supervi sor who has

authority over the victimenployee. Burlington Industries, Inc.

v. Ellerth, 524 U. S. 742, 765 (1998); Faragher v. City of Boca

Raton, 524 U.S. 775, 807 (1998). An enployer will be held
strictly liable if “the supervisor’s harassnent culmnates in a
t angi bl e enpl oynment action, such as discharge, denotion, or

undesirabl e reassignnment.” Burlington Industries, 524 U S. at

765; Faragher, 524 U S. at 808. Oherw se, the enpl oyer may
raise an affirmati ve defense that “(a) the enpl oyer exercised

reasonabl e care to prevent and correct any sexually harassing
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behavior, and (b) that the plaintiff enployee unreasonably failed
to take advantage of any preventative or corrective opportunities

provi ded by the enployer or to avoid harm ot herwi se.” Burlington

| ndustries, 524 U.S. at 765; Faragher, 524 U. S. at 807.
A constructive discharge may or may not invol ve
“official action” equivalent to a tangible enploynent action.

Pennsylvania State Police v. Suders, 542 U. S. 129, 148 (2004).

| f the constructive discharge does not involve an official act,
such as a denotion or a deduction in conpensation reflected in
conpany records, then the enployer is entitled to present the

t wo- pronged affirmati ve defense outlined in Burlington Industries

and Far agher. | d.

Here, the parties agree that David, M. Kabbadj, and
M. Sharabi were Ms. Watson’s supervisors. Def’s MSJ Mem at 21.
The parties disagree as to whether the defendant took a tangible
enpl oynent action agai nst and/or constructively discharged Ms.
Wat son and, assum ng that the defendant is entitled to present an
affirmati ve defense, whether the defendant has net its burden of
proof on the affirmative defense. Because Ms. Watson’'s all eged
harassers were her supervisors, the EEOCC has rai sed a question of
material fact as to the defendant’s liability, regardl ess of
whether that liability is strict or rebuttable. Thus, the Court
w Il deny the defendant’s notion for sunmary judgment w t hout

prejudice to the defendant nmaki ng an argunent at a later tine
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that it is entitled to present an affirmati ve defense under

Burlington Industries and Faragher.

An appropriate Order foll ows.
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I N THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

EQUAL EMPLOYMENT OPPORTUNI TY ClVIL ACTI ON
COMM SSI ON )
V.
BARE FEET SHCES OF PA, | NC ; NO. 04-3788
ORDER

AND NOW this 10th day of February, 2006, upon
consi deration of the defendant’s Mtion for Summary Judgnent
(Doc. No. 20), the plaintiff’s opposition thereto, and after oral
argunment on January 13, 2006, for the reasons stated in a
menor andum of today’s date, I T IS HEREBY ORDERED t hat the notion
i s DENI ED

| T 1S FURTHER ORDERED that a tel ephone conference is
schedul ed for February 21, 2006 at 4:30 p.m Plaintiff’s counsel
shall initiate the call. Judge MLaughlin’s chanbers tel ephone

nunber is 267-299-7600.

BY THE COURT:

[s/ Nary A. MLaughlin
MARY A. McLAUGHLI N, J.




